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IX. 




TO THE RIGHT HONOURABLE THE LORDS COMMISSIONERS OF 
HIS MAJESTY’S TREASURY. 

the ninth report 



COMMISSIONERS 

Appointed by the Acts of the 1st & 2d Geo. 4th, c. 90, and 3d Geo. 4th, 
c. 37 ; for inquiring into the Collection and Management of the 
Public Revenue arising in Ireland, and into certain Departments 
of the Public Revenue arising in Great Britain. 



'TTHE System which has prevailed in Ireland for the trial of offences against the revenue 
aws re a ing to the Revenues of Customs and Excise, was the subject of jurisdiction. 

observation in our Second Report; and in alluding to the reduction then recom- 1 ' 

mended in the number of the Commissioners of those departments, we anticipated the 
necessity which would arise, of providing for the due discharge of tile judicial 
functions which had been hitherto exercised by them in Dublin. J 

v ne i d « scri P ti » n ° f Ae manner in which these duties were performed in 
England, Scotland and Ireland distinguishing, as to the latter, the practice in 
Dublm from that m the country districts, we stated that it was only in respect to the 
Dublin jurisdiction that a new arrangement would be indispensable, since the mode 

faS ofXTocTboard". C ° Untry W ° U ' d n0t be affected b ? the 

The changes in the constitution of the Irish Boards, which were submitted in our 
Report, having been carried into effect, it becomes our duty further to suggest such 
measures for the future arrangement of the judicial business of the departments as 
in consequence of these changes, appear to us to be rendered necessary. ’ 

The observations which we shall offer on this subject, will be directed to the Revenue 
system of jurisdiction generally, embracing as well the functions of the Sub-commis- 
sioners and Commissioners of Appeal as those of the Chief Commissioners ■ for al- 
though the reduction in the numbers of the Boards in Dublin has become the 
immediate occasion of proposing an alteration in the existing system for the conduct 
ot the judicial proceedings, the expediency of such a change does not in our ooinion 
rest upon that ground alone. In our Second Report, we have referred your 
Lordships to the evidence of Mr. Carr and of Mr. Leslie Foster, as strongly sup- 
porting the general opinion which we then expressed on the defects of the°present 
system ; and we have only to add, that the result of all the inquiries which we have 
subsequently prosecuted on this subject, has been to confirm more strongly the view 
we first, took of it, and to force upon us the conviction, that, independently of any 
reasons arising out of the reduction in the number of Commissioners, the inherent 
objections to this system would have afforded sufficient grounds for recommending 

publiiT”s'iness hange ” ^ m ° de ° f administerin g this important branch of the 

In the Appendix to our Second Report, we have inserted copies of several docu- s . ,, 
meats relating to a plan which had been recently under the consideration of the Irish * » 
government, for carrying into effect a change of this nature : the object of this plan 

A 2 ' was 
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™ ™ as *° alter entirely the system of the jurisdiction in Dublin, by forming the court of 
the Commissioners of Appeal into a Revenue court of the first instance, in lieu of 
that existing, with an appeal from the court so formed to the court of Exchequer. 
It w-as also proposed, that the causes in the country should, at the option of the 
parties, be removed from the court of the Sub-commissioners to that intended to be 
established in Dublin. Directions were given by the Irish government for carrying 
this proposal into immediate execution, and for submitting the draft of a bill for that 
purpose to the Board’s counsel. In consequence of these directions, an opinion was 
returned by the then Attorney and Solicitor General of Ireland, and one of the 
Board s counsel, disapproving not only of the change proposed, but (as it appears) 
of any other change in the Revenue jurisdiction. This opinion was given a short 
time before the appointment of the Commissioners of Inquiry ; and upon our arrival 
in Dublin, in the course of the same year, the several papers on this subject were 
delivered over to us, as necessarily forming part of the general inquiry upon which 
we were about to enter. We have no reason to think that the intention of His 
Majesty s government as to the proposed change, although under the above circum- 
stances it was suspended, was given up ; and it is to be observed, that a necessity 
for some change in the Dublin jurisdiction has now arisen, which, at the time the 
opinion was given by the law officers, did not exist. We must not, however, disguise 
from ourselves, that this opinion is adverse on principle to any alteration of the 
system of Revenue jurisdiction established in Ireland ; and we have to assure your 
Lordships, that it is after a full consideration of what is due to authorities of so 
much weight, that we have decided upon recommending a substantial change of that 
system, instead of proposing some modification of the practice now pursued, which 
might be more in accordance with the sentiments expressed in the opinion above 
referred to. 

Our conviction of the inherent defects which pervade the whole of the present 
practice, was so strong as to leave us, in point of duty, no other course to pursue ; 
and it is with much satisfaction that, we find the grounds for any hesitation which 
we might have felt in acting on that conviction, to be entirely removed by the 
sanction which our own views on the subject have received, not only from the 
opinions of Mr. Leslie Foster and Mr. Carr, already referred to, but also from 
the opinions of the present Attorney and Solicitor General of Ireland, together with 
that of Mr. Foster, recently given, after a full consideration of all that has taken 
place on the subject. 

Before we submit a more detailed statement of the alterations it is our intention 
to propose, it may be desirable to give a succinct account of the statutes and regu- 
lations under which the judicial functions of the Excise and Customs are at present 
administered, dwelling more especially on the practice of Ireland as applied to the 
Revenue of Excise, in which department these functions are necessarily brought 
mto operation, in the most extensive manner, and with the most important effects. 

The summary jurisdiction of the Excise in England is derived from the Act of 
12 Chas. 2. c. 24; that of Ireland, from 14 and 15 Chas. 2. c. 8. The former 
statute directed, that all cases arising within the bills of mortality in London 
should be heard before three Commissioners, while those which mi«rht arise in the 
country, should be brought before two Justices; with a provision, that in case they 
should refuse to act within fourteen days, Sub-commissioners might be appointed. 
From this summary court in London, it gave an appeal to Commissioners appointed 
for that purpose, and from the Sub-commissioners to the quarter sessions ; but in cases 
where the Justices should act, their decision was to be final. It does not appear 
whatever might have been originally expected, that any necessity has arisen for the 
appointment of Sub-commissioners, and to this circumstance it may probably be 
attnbuted, that there is now no general appeal from the decision of the Magistrates 
though it has been given to the quarter sessions in a few instances, by particular 
statu tes. 

By the 12 Chas. 2. c. 24. the court of Commissioners, and the Magistrates 
were invested with “ Power of mitigation to any amount, not less than double the 
duty and charges which by 23 Geo. 2. c. 21. was extended to one-fourth of the 
penalty and the charges. 

By the Act of the Irish Parliament of the 14 & 15 Chas. 2. c. 8. an office of 
Excise was constituted m the city of Dublin, to be governed by five Commissioners, 

who 
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who were empowered to try all informations for recovery of penalties and forfeitures 
incurred for Excise offences committed in the district of the city and county of 
Dublin. In all other counties or parts of Ireland, the Commissioners were authorized 
to appoint, with the approbation of the Lord Lieutenant, subordinate offices of Excise 
with Sub-commissioners attached to them, having power to hear and determine as 
to all offences committed within the limits of their respective offices, subject to 
a right of appeal from the judgment of the Commissioners and Sub-commissioners, 
to the Commissioners of Appeals appointed by the Act, and having also a power of 
mitigation. 0 1 



m 

y 

REVENUE 

JURISDICTION. 



The Act of 14 & ] 5 Chas. 2. c. 9. which appointed the Commissioners of 
Customs, did not empower these Commissioners to delegate any part ' of their 
jurisdiction to Sub-commissioners, the court of Exchequer being the tribunal pre- 
scribed by the Act, for the trial of all offences against its provisions. We are 
however, given to understand, that no trace of early proceedings of this nature in 
the court of Exchequer can be discovered, although it is not doubted that they must 
occasionally have taken place. J 

The rare occurrence of such proceedings in the Customs, is accounted for by 
the circumstance of the same goods which were subject to a duty of Customs on 
importation, being also liable to a duty of Excise, which caused the prosecutions 
relating to such goods to be generally carried on under the Excise jurisdiction ; the 
Chief and Sub-commissioners of that branch of Revenue, thus becoming the 
general administrators of the law in all cases of penalties and forfeitures arismg in 
both departments. Although under the Acts of Chas. 2. the Board of Customs 
and Excise were originally distinct, it appears that the Commissioners of both 
branches of the Revenue have been subsequently appointed by one commission. 
This practice was confirmed by the Act of i Geo. 3. c. 7. and together with the 
consolidation of the duties of Customs, and the import duties of Excise which took 
place under the Act of the 31 Geo. 3. c. 1. (whereby the import duties therein 
mentioned were granted in lieu of all customs, subsidies and duties whatever, pay- 
able upon the importation of goods,) may still further account for the Excise 
tribunals having become common to both departments. The Chief Commissioners 
of Excise continued to try all informations for offences against the Revenue laws of 
both departments within the district of Dublin, to the year 1 794, when by the 
34 Geo. 3. c. 10. they were authorized to appoint Sub-commissioners, and from 
that time the Sub-commissioners of Excise tried all the Revenue cases in Ireland, 
until the division of the Board in 1806. Under the authority of the Act of the 
46 Geo. 3. c. 58. by which this division was effected, seven Commissioners were 
appointed to each of the Boards of Excise and Customs, and, at the same time, 
a complete separation of the business was established. Since that time all informa- 
tions for offences arising in the district of Dublin have been, by the 46 Geo. 3. c. j 06. 
referred for trial to the chief Commissioners of Excise and Customs, according to 
their jurisdictions ; and by the same Act, each Board is empowered to appoint 
their respective Sub-commissioners for the trial of offences in the country districts. 
It is by this Act also, that the provisions in the Act of Customs, of the 14 and 
] 5 Chas. 2. relating to the Exchequer jurisdiction, are extended and made appli- 
cable to all matters concerning the Revenue under the management of the Excise 
Board. It is further to be remarked, that there are instances in which the reco- 
very of penalties and forfeitures, incurred under certain Acts not relating to the 
Revenues of Customs and Excise, is placed under the Excise jurisdiction ; viz. the 
penalties under the Dublin Wide-Street Act of 39 Geo. 3. c. 53. and the forfeitures 
under the Gunpowder Act 3 Geo. 4. c. 4. 



The Act of 46 Geo. 3. which restored to the Chief Commissioners of each 
Board the trial of Revenue causes, took away the power of mitigating penalties 
in Ireland, which can now take place only under the express authority of your 
Lordships ; at the same time that the court of summary jurisdiction in London, 
and the Magistrates throughout the other parts of England, retain the power of 
mitigation todouble duty, or one-fourth of the penalty with proper costs and charges. 
The power of appeal, however, continues in Ireland to be general whilst in 
England it is only partially allowed. 

There is another point of essential dissimilarity between the practice in England 
and Ireland. In England, originally, any person might lodge an information (as 

A 3 may 
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may now be done in Ireland) before the Commissioners or Magistrates, and the 
person so lodging the information became the legal prosecutor under the statutes. 
It was, however, found that this practice gave occasion to various frauds, and espe- 
cially that of unshipping prohibited goods, on which a drawback had been obtained, 
in which case the parties knowing themselves to be liable to penalties, were in the 
habit of entering informations against themselves in the name of some friendly in- 
former, thereby preventing others from prosecuting. The 1 2 Geo. i . c. 28. therefore 
enacted, that no person should commence or prosecute any information or action 
in any of His Majesty’s courts, for any fine penalty or forfeiture of Customs or 
Excise, except in the name of the Attorney General or some officer of the Revenue ; 
and this prohibition was by the Act 46 Geo. 3. c. 1 1 2. . extended to the informations 
before the Commissioners in London, and the Justices in the country. From this 
period, therefore, no prosecution could be instituted before the Exchequer, or any 
inferior court, excepting at the instance of the Attorney General, or of an officer of 
the Excise. The practice of carrying on prosecutions under this Act, merely as 
a source of profit to the officer, gave occasion to the Act of 56 Geo. 3. c. 1 04. 
which directed, that no information whatever should be prepared, but by order of 
the Revenue Commissioners or the Attorney General. It has been held, however, 
that this Act is confined to England, and Ireland is therefore exposed to all 
the possible vexation and inconvenience which it was designed to prevent ; and, in 
fact, any person whatever is at this time empowered to lodge an information before 
the Commissioners, the Magistrates, or Sub-commissioners, though in practice the 
officer is generally the informer as in England. 

The above account of the manner in which the Revenue jurisdiction is at present 
exercised in Ireland, under the existing statutes and regulations, has been principally 
derived from information supplied by the solicitor to the Irish Board of Excise • 
for a more detailed explanation of the practice and mode of proceeding we beg 
ton** to a statement, by the same officer, and to his examination before us° 
which are inserted in the Appendix, where we have also annexed copies of the Bills 
of costs in several modes of proceeding which have been furnished by the solicitors 
of the respective departments. 

Under the regulations and practice to which we have thus referred, the adminis- 
tration of the Revenue Laws has been attended with effects, upon which we proceed 
to offer some remarks. 1 



We think there can be no doubt that when it was first determined to take the 
jurisdiction relating to the Revenue, out of the usual course of legal administration 
the legislature had in view the application of these extraordinary tribunals to a 
limited class of cases, arising out of the confined and comparatively inconsiderable 
number ot subjects which originally were affected by the laws of Customs and 
Excise ; it may however reasonably be doubted, whether a similar system of 
legislation would have been considered applicable to this branch of law, had it been 
foreseen that by the gradual extension of the number and importance of the subjects 
comprised under this branch of jurisdiction, the cases arising under the Revenue 
Laws, would constitute a considerable, if not the largest class of cases for trial and 
decision. The important powers necessarily confided to those presiding i n such 
tribunals were probably intended to be exercised by the highest and most responsible 
ot the officers to whom the general administration of these Revenues was entrusted 
under the impression that the judicial functions vested in the Chief Commissioners 
would be executed so constantly by them in person, as to render the exercise of 
the right to delegate this power to subordinate officers, of comparatively rare 
occurrence. The result, however, of the present administration of these laws is 
that by far the largest proportion of this class of cases is, in practice, decided bv 
the several courts of Sub-commissioners. The solicitor of Excise, to whose 
superintendence these cases are entrusted, states the number of informations annu- 

Chif ComlSolr red ’ 0f Which n0t 0ne - ,enth were brou S Kt 

The objections to the general constitution and character of these courts, are ob- 
vtous and in the evidence to which we have already referred, your Lordships will 

who act m a r CC tV ***** * C ° Ur,S fomMd * * °f Revenue officers) 

who act alternately as prosecutors, witnessses and judges. Nothing we conceive 

short ot a necessity incontrovertibly established, is sufficient to justify the continuance 

nf 
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of any branch of the public judicial institutions of which the character and com- 
position strikes every observer as subversive of all principles of justice. The mere 
existence of such a tribunal we consider to be an evil of serious magnitude, inde- 
pendently of the injuries to the rights and property of individuals which must arise 
in the course of proceedings conducted on so defective a system. From the circum- 
stance of these proceedings arising only in the administration of a distinct branch of 
the laws, it might be supposed that the evil to which we allude would be confined 
within narrow limits ; but the statutes and regulations under which the Revenues of 
Excise and Customs are collected in Ireland, are attended with effects of which no 
estimate can be formed by referring to the operations of the same branch of law in 
England, the character of these proceedings having been rendered totally dissimilar 
by the circumstances of the two countries. It is true that the provisions and penal 
clauses of the Revenue Acts which apply to England, are nearly as multifarious and 
complicated as they are in Ireland ; but in England their operation is confined to 
comparatively narrow bounds, and affects the interests of a limited class of persons ; 
whilst in Ireland, no part of the country is exempt from their operation, and scarcely 
any class of the public are secure from being in some shape or other, brought within 
the effects of their administration. By the establishment of courts of Sub-commis- 
sioners in every part of the country, a constant and ready means of decision is 
afforded on all cases that occur ; and questions most extensively affecting the rights 
and properties of individuals, are disposed of by a tribunal, and a mode of proceeding 
wholly at variance with the generally received rules and principles of law and juris- 
prudence. We need not dwell upon the importance, especially to Ireland, of 
encouraging a feeling of habitual confidence in the ordinary administration of the 
law, and are satisfied that your Lordships will concur with us in opinion, that it is 
hardly to be expected that this feeling can be maintained, except when that admini- 
stration is uniform and regular, and when it is entrusted to persons whose stations, 
character and experience in the laws, make them naturally objects of respect. 

It is impossible that the continuance of a system of judicature, extensively carried 
on by inferior courts, in which all these requisites are avowedly wanting, should not 
produce effects the most injurious to the administration of justice by the superior 
and regular tribunals ; and we are informed by those who have the best means of 
observation, that those districts in which the proceedings of the Revenue tribunals 
are brought into the most general operation, are also those in which habits of dis- 
regard and even defiance to the laws are found to prevail in the most extensive 
degree. 

Under these impressions, we have felt it to be of the first importance that the 
leading feature of any plan for the future discharge of this branch of business, 
should be to bring all the cases which are now disposed of under any extraordinary 
Revenue jurisdiction, within the immediate cognizance of the regular courts of judi- 
cature, and to provide that as far as possible the forms of proceeding observed in 
these cases, should be those of ordinary and general application. 

In considering the details which we shall have to submit for the purpose of effect- 
ing this change of system, we naturally turned our attention, in the first instance, to 
the corresponding department in England. Our own views of the great importance of 
uniformity of practice throughout the kingdom, are confirmed by your Lordships’ 
letter of instructions of the 13 March 1823 to the Irish Boards of Customs and 
Excise. We have accordingly referred to the system pursued in the trials of reve- 
nue causes in England, and your Lordships will find in the Appendix a detailed 
examination of Mr. Carr on this subject, with returns of the number of Excise 
informations within the year, together with the result of each case, whether prose- 
cuted to trial, or terminated by compromise. The examination and returns adverted 
to, furnish much matter for observation ; and we should have felt it necessary to 
carry our inquiries on this part of the subject, into various details connected with the 
English practice, if we had not conceived that such inquiries would be foreign to our 
present purpose, which is not to offer a distinct opinion on the merits of the English 
system and practice as applicable to the department in England, but merely to exa- 
mine the nature of that system and practice sufficiently to enable us to judge of the 
expediency of recommending its application wholly, or in part, to Ireland. We have, 
therefore, prescribed this line to ourselves in the conduct of our inquiries ; the result 
of which is, a conviction that it cannot be desirable that this part of the practice 
of the English department should, in any degree, be extended to Ireland. In our 
A 4 remarks, 
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remarks, however, on the English system, we should be understood as confining our- 
selves to the practice which has for some time prevailed in the proceedings on pro- 
secutions and penalties under the Excise, and by no means as expressing any opinion 
adverse to the general principle on which that system is founded. We are most 
desirous that this principle should be adopted throughout the United Kingdom ; and 
that in conformity with it the court of Exchequer should be universally' “resorted to 
as the primary court for the trial of all Revenue cases. Under these impressions 
the substance of the recommendation which we shall submit to your Lordships will 
be the immediate abolition of the several existing courts of the Chief Commission- 
ers, of the Sub-commissioners, and of the Commissioners of Appeal, and the trans- 
fer of every branch of the jurisdiction exercised by them, to the court of Exchequer 
in Dublin. 



The most convenient and advantageous mode of effecting this substitution, has 
been an object of our anxious consideration and inquiry during our stay in Ireland 
and since our return ; and we have been in communication with the law officers and 
other persons connected with the department, who have the best means of practical 
information on this branch of business. In the course of these inquiries, we have 
had under our consideration a great variety of suggestions, many of which we have 
found to be deserving of attention ; but we have thought it better to avoid bringing 
before your Lordships a statement of numerous and conflicting opinions, under the 
impression, that such a detail (which must in some degree be accompanied with an 
examination of their respective merits) would farther embarrass the discussion of 
a subject, which in its nature, is sufficiently complicated. It seems to us more 
advisable to state distinctly those opinions only upon which we have principally 
relied, in forming our own decision on the plan which we propose to recommend. 

The opinions to which we refer, are those of the Attorney and Solicitor General 
of Ireland, and Mr. Leslie Foster ; the views which are taken of the subject, and 
the manner in which the arguments and considerations bearing upon it are brought 
together, in a great measure preclude the necessity of introducing with any detailed 
discussion the recommendation of the plan which we have to submit; and we 
have therefore inserted full copies of these opinions in the body of our Report in 
preference to giving an analysis of the substance of each, with a constantly recurring 
reference to, and comparison with, the originals in the Appendix. 



We commence with the opinion of Mr. Leslie Foster, not only as bein» the 
ear iest m point of date but also as treating in the most comprehensive manner, 
the general subject to which it relates. 



“ Mr . Leslie Foster's Opinion. 

Gentlemen, Dublin, 4th March 1823. 

■ on,, ™ m P lla " ce w ; th / our ‘ that Mr. Grady and I, as the Board's 

‘ drt.T ’ tt’ 1 eaCh ° f “ S s “tT‘ t0 5 ™ a se Parate written statement, in full 
, deta1 !’. « the arrangements winch we should propose for altering the Revenue 

jurisdiction in Ireland ; I beg to lay before you my views upon this subject pre- 
mismg that they are not limited to the Customs department ; mucli of what is’ here 
offered, applies equally, or even more, to the Excise. This appears to me neces- 
sardy to follow from the nature of the reference. The existing system could hardly 
be upheld in either department, while it should be discontinued in the other. Y 

■ u"r Th -, ®to-commissioners’ jurisdiction is admitted to be in theory and principle 
indefensible ; it has been characterised in strong language by Mr 7 arr ‘ as Sly 

< :ttTo e ffi ° eVery ‘ hmg tha t CaD C °“ ceived of administration of justice* 
addin7„dee77b m rrraT her ’ alt ernately prosecutors, witnesses and judges f 

‘their conduct and t notbin « COuld be raore correct lhan 

. “ f W. Wh ° bad been sinuous as a prosecutor, would be 

correct as a witness, and decide most impartially as a judge.’ 

Now I feel bound to state without reserve, my conviction, founded on no small 
experience of this jurisdiction, that there is nothing in its practice which atones for 

hote ,° f ft ****** U P™ ‘to point, however, I am 
shou d not trust to any impressions of mine, but rather take the opinions of anv 
country gentlemen who have ever happened to attend on such trials, any merchants 
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or dealers who have ever been the subjects of prosecution, or any attornies or revenue 
barristers, who have ever conducted their defences. The barristers who are usually ™ r iswction. 
employed in these courts, are few and well known ; they are at this moment in 
Dublin, and are, of all persons, the best fitted to offer to your Board, a just and 
impartial testimony upon this point. 

“ The objection to these tribunals, founded upon their supposed bias in favour of 
prosecutions, are however, in my view, inferior even to others which result from 
the previous habits of the gentlemen thus constituted Judges, who, however upright 
and honourable they may be, are necessarily uninformed upon legal subjects, unused 
to the construction of statutes, and strangers to the forms and practice of courts 
of justice, as well as to the common rules of evidence. 

“ When these courts proceed without professional assistance and control, which 
is not unfrequently the case in the Excise department, though seldom if ever in the 
Customs, the results may be easily imagined ; and I must add, that I have known 
of a Collector holding a session, and disposing of above twenty of these causes at 
a time, (involving the ruin of some of the persons concerned,) without having even 
given notice of his intention to the Solicitor of the Revenue. 

“ Nothing, in my mind, renders these proceedings at all tolerable, except the 
occasional presence of one of the Board’s counsel, who, when he is directed to 
attend, is obliged for the attainment of justice, to mix in a manner the most strange 
in its appearance, as well as the most perplexing to his own feelings, the distinct 
character of a prosecutor and of an adviser of the court, and finally even of counsel 
for the defendant in cases where the defendant has no other counsel, and where the 
merits of the case happen to be against the prosecution. 

“ But the expense of sending the Board’s counsel round to all these tribunals 
in the Excise as well as in the Customs, has been, and no doubt would be objected 
to ; and after all, would, in my humble judgment, only amount to a mitigation of 
a system essentially objectionable. 

“ The minute of the Lords of the Treasury of the 13th ultimo, points very 
clearly at the principle upon which the remedy is to be sought, ‘ that we are to bear 
‘ iu mind the practice existing in England in respect to such legal proceedings, and 
‘ to consider a perfect uniformity throughout the United Kingdom, as being a matter 
‘ of the greatest importance, and one which their Lordships are most anxious to esta- 
‘ blish, wherever local peculiarities may not render it absolutely impracticable.’ 

“ The plan which I had the honor of submitting to the Commissioners of Inquiry, 
was in perfect accordance with the views thus expressed by the Lords of the Treasury’ 
being merely to have recourse to the long dormant, but still existing constitutional 
jurisdiction of the court of Exchequer, under regulations that should effectually 
prevent the proceeding from occasioning additional expense either to the Crown or 
to the subject. 

“ The practical details of this plan I shall now proceed to state it is proposed 
for the recovery of all penalties exceeding 40 1. in the Excise department, (and for 
lesser penalties, when specially directed by the Commissioners,) the proceeding 
shall be by information in the Pleas side of the Exchequer. 

“ That in order to save expense to the defendant, these proceedings shall be 
exempted from all stamp duties, including those which are in commutation for 
official or judicial fees ; the defendant is not exposed to any expense for stamp duties 
under the existing system ; and it seems understood, that in the proposed change, he 
is not to be subject to any new burthen that can be avoided. 



“ This regulation would reduce the expense on both sides, to the charges for 
solicitors, counsel and witnesses, which are incident to any proper mode of tnal. 

“ That the venue shall be laid in the county where the offence is committed, 
except the crown lawyers shall see reason for laying it in an adjoining county, a 
discretion which, for reasons to be stated presently, it may be prudent to vest in 
them. 

“ That the process to enforce appearance shall be the same as is directed in 
cases between subject and subject, under the 43d Geo. 3. c. 53. s. 3, 4, 5, 6, 7, 8 
with this addition, that along with the writ, a copy of the information also should 
be served on the defendant. 
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“ That the principle adopted in the above Act, of allowing the plaintiff to enter 
an appearance for the defendant, in case of his not choosing, within a limited time) 
to enter it for himself, shall be extended, by allowing the prosecutor to file the plea 
of the general issue for the defendant in six days after appearance, in case he shall 
not choose of himself to plead or to demur. By the law as it at present stands) 
all matters of defence may be given in evidence under. the plea of the general issue. 
Notice of trial may be then served. 

“ This course is recommended in preference to that of judgment by default, in 
order to insure that when the defendants are poor or ignorant or unadvised, the 
merits of the prosecution should nevertheless be investigated before a jury under 
the direction of a judge of one of the superior courts, and this equally whether the 
defendant should appear or not at the trial. If the course of judgment by default 
should be resorted to, it would end in the inquiries being before an inferior jury, 
under the direction of the sub-sheriff at uncertain times, and obscure places ; and I 
apprehend occasion would be afforded for the recurrence of some of the same abuses 
, which attend the present jurisdiction, and the introduction of others not less to be 
deprecated. 

“ I am further led to offer this recommendation from the consideration that, 
under the existing system, the Crown is bound in all cases to make out its case in 
evidence ; and I collected it to be the wish of the Commissioners of Inquiry, that in 
the proposed change the defendant should not be placed in a worse situation than we 
find him; if the course of judgment by default should be adopted, the practical conse- 
quence undoubtedly will be, that many a defendant will be surprised by an execution 
w hile he is still expecting a trial. I am well aware, however, that this is a point on 
which difference of opinion is likely to exist ; and I have only to observe, that the 
adoption of this proposition, is not essential to the general plan which I suggest. 

“ Under the above regulations, a defendant might go to trial in his own county 
town, without having incurred one shilling of previous expense, either for appear- 
ance, pleading, taking out copies, or any other thing w hatever, save only in the 
mere preparation for the trial ; and thus might be attained, the same precise measure 
of cheapness that now forms the sole commendation of the Sub-commissioners 
jurisdiction. In order to make this advantage intelligible to defendants, it is pro- 
posed that a notice should be appended to the information, that the defendant need 
not (unless he should chuse it) take any other step in the matter, than to prepare 
himself for trial at the ensuing assizes ; and even at the assizes, he would, under 
these provisions, have justice secured to him, although he should be unwilling or 
unable to incur any expense for his defence. 

“ As to the proceedings in rem, it is proposed, that claims should be lodged with 
the collector in the same manner as under the existing laws, and by him transmit- 
ted to the solicitor of the Revenue, who should file them in the matter and 
then proceed to trial as above. When the delay in proceeding to trial of a claim 
would be attended with peculiar inconvenience (as in the instance of a ship) an 
option might be given to the claimant, if he should not wish to wait for the assizes, to. 
remove the trial to Dublin, and dispose of it during the sittings in or after any of the 
terms, or else the seizure might be restored to him on giving security to abide the trial.. 

“ In the case of small seizures connected with illicit distillation, such as cars, 
horses, malt stills, &c. it would not be right to put the public to the expense of an 
information, unless the seizure should be claimed, which, in point of fact, it would 
seldom or never be ; the collector might dispose of such seizures under the orders of. 
the Board, after the time for claim should have expired. 

“ If W ‘N be necessary to provide some less expensive machinery for the trial of 
the minor offences, at least in the Excise department; the assistant barristers have 
been recommended, but this course appears to me highly inexpedient ; their sessions 
commence at the same time in 32 counties ; professional assistance would be found 
necessary for the prosecution ; the attendance of the Revenue solicitor or a gentleman 
from his office, at the same time in so many places, would be impracticable ; local 
agents would be multiplied and responsibility divided. The assistant barristers already 
overloaded, would most unw illingly receive this addition to their business, and would 
profess themselves, with great truth, unskilled in the laws of the Revenue. The 
necessity of.summoning the Revenue officers from their stations, at the known periods 
of the two assizes, already affords well understood facilities- for smugglers ; if they are, 
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in addition, to be called together for the four quarter sessions, the evil will be just 
treble. A more serious mischief will however result from the appeal to the assizes, 
which is incident to the assistant barristers jurisdiction ; an appeal will be lodged in 
every instance of a conviction ; the taste and habits of our countrymen will lead them 
to play the game out, and the interval will be employed in manufacturing such evi- 
dence as the former defeat will have pointed out to be expedient. It appears to 
me a simple, and in every view a more desirable course, to let the proceeding be by 
civil bill to the judge of assize ; the course is already well known to our law, no 
proceeding can be more cheap, and the Revenue solicitor could thus take charge of 
it along with the other circuit business. 

. “ I should propose, that penalties under a given sum, say 40/. should be disposed 
of in this manner, unless in particular cases, where the Commissioners of the Re- 
venue should see cause to prefer another. I shall, however, recommend that the 
limits of this jurisdiction should be distinctly marked, either at 40/. or at some other 
amount ; unless this is done, it is easy to foresee, that in time, the proceeding by 
civil bill will, from its convenience, become universal even for the higher penalties ; 
and that this would be tacitly given to a single judge, proceeding (as he might and 
would) without a jury ; a power far more extensive, than would now on principle 
be deemed admissible if openly proposed. 

“ In Dublin, it has been suggested, that the divisional magistrates might dispose 
of the lesser penalties, and it appears to me the best mode ; I should not recom- 
mend the giving an appeal, but to leave the defendant at his certiorari. 

“ With respect to the magistracy generally, our Revenue law admits their jurisdic- 
tion to a considerable extent ; and it might be sufficient in the new Act, to insert a 
clause, that nothing in it contained, should abridge their powers. 

“ It is further proposed, that there should be costs between the Crown and the 
defendant. A provision in the new law would be necessary to make the officers, 
though interested, competent witnesses ; their credit of course remaining with the 

j ur y- 

“ It may be objected, that the care of the Revenue cannot be intrusted to the 
juries of Ireland ; but I must, for one, bear to them this testimony, that even in 
the most trying duty of imposing lines upon townlands, where their feelings and 
interests were violently excited, I have almost invariably seen fair dealings on the 
part of the prosecution, answered by satisfactory verdicts. I own, that I should 
myself, be content with the juries even with their present feelings ; but surely we 
may anticipate improved habits on their part, should the experiment of constitutional 
proceedings be resorted to. I have indeed no doubt that the administration of the 
Revenue laws would soon be regarded with feelings of respect, such as it has never 
yet commanded in this country. Too great reliance will of course however not be 
placed upon the impressions of an individual, especially upon a disputed point. For 
this reason, it may be prudent to reserve for the Crown lawyers, an option, as above, 
of laying the venue in an adjoining county, and further a power of desiring jurors to 
stand by as in the trials of misdemeanors ; a discretion in each instance, it is hoped, 
to be seldom exercised ; but the very existence of which might prevent the necessity 
of resorting to it. 

' “ The delay in waiting for an assize may be relied upon as an objection to the 
plan. The fair way of viewing this is by comparing the proposed with the existing 
system. Now, there are about sixty districts of Customs and Excise in Ireland, and 
no one will contend that it is possible to deliver these so often as twice a year, 
under the existing system ; on the contrary, an examination would show arrears to 
have existed, in many of them, for successive years together. 

“ Admitting, therefore, that any particular information could be disposed of more 
expeditiously under the existing system, it would be a mistake to infer, that the 
same holds true with regard to all the informations filed in a year, especially 
in the Excise department, in which they are so much more numerous than in the' 
Customs. 

“ The certainty of the times at which the assizes are held, will also be found a 
circumstance of no small importance in favour of the proposed change. 

B 2 “ Owing 
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“ Owing to the various duties imposed upon the officers and other persons whose 
assembling is necessary for holding the existing courts, unavoidable disappointments 
too frequently ensue. I have known of defendants, for these reasons, being obliged 
to go away without a trial, after attending, in consequence of being summoned, and 
after having brought their witnesses from distances of 30 or 40 miles, and after 
haying retained professional assistance. I have even known of this having occurred 
twice to the same persons, in the same causes. 

“ The increase of labour proposed for the court of Exchequer, will be objected 
to much more reasonably. Here, however, the principle of assimilation to England 
will be found to supply a complete remedy. 

“ The 57th Geo. 3. c. 18: reciting the increase of common law business in the 
English court of Exchequer, enables the Chief Baron to sit as a separate Judge 
in equity, while the Puisne Barons sit as a law court. The Irish court of Exchequer 
is already perhaps entitled to the same indulgence ; already have the Barons a greater 
amount of business imposed upon them than the Judges of any other court. The 
committing to them the Revenue jurisdiction, would of course increase the dis- 
proportion ; but the mere extension of the provisions of the ,57th Geo. 3. c. 18. 
to Ireland, would, without any new enactments, or the creation of any new charge 
upon the public, at once render all easy, while at the same time it would be only m 
accordance with the system of assimilation so much relied on. Upon all this, the 
Barons will of course be fully consulted. 

It remains to consider the important question of expense ; and if the improve- 
ment of the jurisdiction were even to increase it, perhaps it ought not to be objected 
to. I am persuaded, however, that on the contrary, the change possesses the addi- 
tional recommendation of affording the means of a material saving. 

“ The expenses of the existing jurisdiction, with all its incidents in Customs and 
Excise together, upon an average of three years, are I apprehend, as follows : 



Expenses of the informations antecedent to trial 

Expenses of all trials before the Chief Commis- 
sioners, including the expenses of the clerks of 
the Information office - 



J Customs 
Excise 

Customs 

Excise 



- /C-3'3 



- ,£-871 



Expenses of the trials before the Sub-commissioners { £ us | oms " 

l Excise - £. 2,098 

Expenses of the Sub-commissioners - - - / Customs - — 

l Excise - j£. 1 03 

Expenses of the proceedings in the court of f Customs - — 

Appeal [Excise - £. 1,170 

Establishment of the court of Appeals - - - - £. 4,000 

Making in the whole, an annual charge to~[ 
the public, of - - - -J 



- £■ 8,555 



We are next to consider the probable expense of the Exchequer jurisdiction, 
which would be a substitute for all the above. 



The number of informations filed in the Customs department, on an average 
of the last four years, is 54. The average number of informations for the like 
period in the Excise, rejecting those for penalties of 20 l. and under, and also those 
for having illicit spirits in possession, (which it is proposed to reduce 20 /. or 
40/.;) 203. 

^appears to me, that this number in future, would be much more likely to 
diminish than increase. Officers would be less disposed to prosecute before juries, 
than before the existing tribunals ; and the Commissioners, it is probable, would be 
less disposed to permit them in doubtful cases, in proportion as the expense of the 
proceeding should become more serious. It seems probable, under these circum- 
stances, that the two services of Customs and Excise together, would not produce 
above 200 informations annually • I should expect it to be considerably less. 

The expense to the Crown of each of these informations, supposing it to go 
through all its stages, and to be sent down and tried at the assizes, need not, I ap- 
prehend. 
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prehend, under the above regulations, exceed from 10 to 12 guineas, exclusive of revenue 
the counsel’s fees ; what these should be, is not for me to suggest ; the regulation jurisdiction. 
of them, upon fair professional principles, could not be a matter of any difficulty. 

“ The average costs of trying an information by means of the present jurisdiction, 
would perhaps appear less than the estimate of what it might require under the 
Exchequer process ; though even of this, in the Customs department, I entertain 
some doubt. In the Excise, the appearance of superior cheapness is attributable, 
in a great degree, to the practice of trying cases in the absence of counsel, the legal 
and moral effects of which have been above adverted to. But in either service, the 
apparent advantage which is exhibited by a statement formed upon the principle of 
average, is quite delusive, if it is sought therein to infer that the proposed system 
would, on the whole, be more expensive than the present one. The real pecuniary 
balance in favour of the Exchequer system, considered as a whole, results partly 
from its dispensing with the court of Appeals, and partly from the diminished 
number of cases proposed to be tried at the public expense. These, sent to the assizes 
in the shape of civil bills, would cost a mere trifle. 

“ In the first working of the new system, it is probable that there might be 
several arguments of points saved, some special verdicts, and some miscellaneous 
motions ; but when once the principal topics of our Revenue law should have 
received a judicial construction, these matters would be reduced within narrow limits. 

The defendants are certainly not generally of a class to provoke the expense of 1 
unnecessary discussions. 



“ I have, thus, Gentlemen, in obedience to your wishes, endeavoured to submit 
to you the views which I entertain of the whole subject, in such a form as will 
admit of their being fully examined and corrected whenever they may be found to 
require it. 

« a-. li »i “I have the honour to be, Gentlemen, 

“ I he Honourable, 

The Commissioners of Customs.” “ Your most faithful servant. 



(signed) “ J. Leslie Foster." 



P. S . — Since writing the above I have seen a plan submitted by the Solicitor 
General, proposing to look to the equity side of the court of Exchequer, for the 
new jurisdiction. On the fullest consideration I am convinced that the most prudent 
course will be, to open to His Majesty both the law and equity sides of this court, 
and to leave the Commissioners of the Revenue the option to determine, pro re 
nata, in which manner they will proceed ; this option at present exists with respect 
to duties in arrear, and I apprehend that it may be extended to penalties under 
certain regulations, dispensing with the oath of the defendant without any sacrifice 
of principle. If this option should be provided, it would probably be found by 
experience (the only sure test on such a matter) that for some descriptions of offence, 
the law, and for others the equity side, was to be preferred, and the practice would 
settle into whatever course should be found most conducive to the public service. 

1 May, 1823. (signed.) “ J-L. Foster .” 



Opinion of the Solicitor General. 

“ Gentlemen, 

“ The solicitor to the Revenue having communicated to me your wish, that 
I should submit to you my sentiments on the proposed alteration of the Revenue 
Jurisdiction in Ireland, I shall endeavour to comply with that wish. In the plan 
which I have the honour to offer for your consideration, there may be some things 
to alter, and some things to add ; but the plan itself, both in its general outline, and 
in its details, so far as I have been able to supply them, appears to me to be free 
from most of those objections to which all others which have fallen under my notice 
are manifestly subject. I have been given to understand, that the jurisdiction of the 
Sub-commissioners is at all events to be abolished ; and in the propriety of that 
measure I heartily concur ; any possible improvement or modification ot that system, 
therefore, has never entered into my contemplation. In proposing a substitution 
for it, two things have been present to my view ; one, that the new system should in 
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revenue its principle be constitutional ? another, that it should, if possible, be assimilated’ -to 
jurisdiction. that w i lic h prevails in England. As to the first, the plan which I submit has at least 
the merit, that it is analogous to proceedings already established, and to the prin- 
ciple of which no objection has ever been suggested. With respect to assimilation, 
two things are to be considered ; first, whether the system already established in 
England, is the best even for that country; and, secondly, whether it would be equally 
well suited to the circumstances of Ireland. It is obvious that the same system 
may not be equally well adapted to every state of society, and perfect similarity of 
theoretic principle may produce the greatest dissimilarity of practical result. 

“ In England the proceeding takes place through the intervention of a juty. Now 
this appears, in theory, the most just and the most constitutional procedure; yet. 
what is the practical consequence of that system ? So great is the expense, so great 
are the probable delays and inconveniences arising from it, that not one case in a hun- 
dred ever proceeds to trial ; a compromise almost always takes place, in which each 
party purchases by a dereliction of a portion of his alleged right, an exemption from 
the infliction of the constitutional trial by a jury. Still, however, by means of conir. 
promise something is effected ; something it is true considerably removed from per- 
fect justice, and even varying with the temperament, dispositions, and circumstances 
of the defendant, but something. In Ireland the very reverse would take place, not 
one case in a hundred would be compromised. Much reliance would (and with 
reason) be placed on the verdict of a jury ; and should that expectation be disap- 
pointed, still something would be hoped for from a motion for a new trial ; a point 
saved, or a bill of exception. The evil day would at all events be postponed ; and 
though when it arrived it would come with tenfold severity, yet the Irish are not 
a provident or calculating people, they seldom look far before them ; and it is suffi- 
cient, if present inconvenience is staved off for a while ; the final result would be, 
ruin to the defendant, and destruction to the revenue. Considerations of this kind 
have induced me to abandon the principle of assimilation, and to propose somethin^ 
which w’ould avoid those evils; at the same time, that it Would be neither objection- 
able in principle, nor new in practice ; I therefore submit what follows : 

“ Before any legal proceedings should be taken, the officer should lay his claim 
to the penalty before the Board, who might consider how far it might be just or 
expedient to proceed ; should the Board approve of it, the proceeding should take 
place in the equity side of the court of Exchequer, by petition, in the name of the 
Attorney General ; the petition should shortly refer to the statute on which the pro- 
ceeding is founded, and should state the facts on which the claim arises, and pray 
that execution should issue for the penalty, and should be verified bv affidavit ; upon 
this a rule should be entered to show cause in ten running days, why execution 
should not issue ; the ordinary service of this rule should be sufficient. If no cause 
be shown in ten days, execution (by levari) to issue for the penalty. To this, cause 
may be shown in one of two ways ; either the defendant may rely on the in- 
sufficiency of the petition and affidavit to bring the case within the statute; or he 
may file an affidavit answering the affidavit of the prosecutor, and controverting the 
facts alleged by him. If he pursue the former course, the cause comes on as 
a demurrer to a bill, but with this difference, that the judgment of the court against 
the defendant will be final, and execution will forthwith go. If an affidavit be filed, 
the counsel for the prosecutor may bring on the case upon the affidavits, as in the 
case of setting down a cause upon bill and answer; and in analogy to that pro- 
ceeding, the facts stated in the defendant’s affidavit must be taken to be true, but 
there must be no exception for an insufficient answer ; every fact alleged in the 
prosecutors affidavit, not sufficiently answered, must be taken to be admitted. 
Should no ulterior proceeding be taken on the part of the prosecutor, after ten days 
n , otlc . e , of the filin g , of the answering affidavit, the petition is to stand dismissed ; 
should the counsel for the prosecutor not approve of hearing the cause on bill and 
answer, they are to be at liberty to enter a side bar rule (without motion) for com- 
mission to examine witnesses, f that commission to be directed to some accredited 
person (and for that purpose I should propose the collector of the district) and to 
be returnable in one month ; eight days notice of the time and place of speeding it 
to be served in the ordinary way. The commission may issue as well in as out of 
term. The duty of the Commissioner must be confined to taking the evidence 
of the witnesses produced before him ; the examination will take place openly in 
presence of the parties, or those concerned for them, and therefore no rules for 
passing publication will be necessary. The Commissioner is to be merely ministerial, 

he 
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he is not to decide. If, therefore, objections are made before him to the admissibility 
of 'evidence, he is to take the objections and receive the evidence, and to transmit the 
depositions with the objections, under his seal to the court. The depositions are to be 
forthwith published, and each party is to be at liberty to take copies of them at a mor 
derate price, which as being the rate adopted in insolvent cases, I should propose to 
be 2 d. per sheet ; the cause may then be brought on, either in the way of a motion 
with notice, or as it stands in the list, if it should be deemed advisable to have such 
cause entered in a list. Should the court think the depositions not satisfactory upon 
any particular point, it may direct an examination to such point only ; it remains 
to point out in what way this additional business, thus thrown on the court of 
Exchequer, can be discharged by that court, without serious cause of complaint ; 
for that purpose, I submit the following proposal : There are three nisi prius days 
during each term, which the chief baron alone sits at nisi prius ; I would suggest, 
that the three junior barons might devote those days to hearing revenue causes ; for 
which purpose, they might sit in the chamber of the court of Appeals. In general, 
those three days given exclusively to that business, would be sufficient for its 
discharge, but if not, there is another portion of the time of the barons on which the 
public have a fair claim. By the established usage of the court, there are eight days 
after each term allotted to equity business, and after the eight days, there are four 
days which are called “ Revenue Days,” and which were until a late period, allotted 
to motions in custodiam cases, called “ Revenue Motions.” Latterly, however, 
from the decrease of custodiam motions, and from the greater expedition of the 
court in the dispatch of its business, it has not been found necessary to employ the 
four revenue days, the court finishing its business (including revenue motions) within 
the eight days. I should propose, that whilst the chief baron goes on with nisi prius, 
after the eight days, the three junior barons should sit during the four revenue days, 
in the chamber of the court of Appeals, to decide causes under the new system. 

This would afford ample time for disposing of all these causes. I have only to add, 
that there should be no stamp duty on the proceedings, and that the court may be 
invested with a discretionary power as to costs. There will then remain nothing to 
be provided for but the fees of the officers of the court. As this is a new proceeding, 
ancient and prescriptive right to any particular fees cannot be set up, and therefore 
the fees may be subjected to any regulation which may be thought fit. 

Temple-street, “ I have the honour to be, Gentlemen, 

10th April 1823. “ Your most faithful humble servant, 

The honourable the (signed) II. Joy. 

Commissioners of Customs. 



Opinion of l fie Right Honourable W. C. Plunket, Attorney General. 

30th May, 1823. 

“ I have considered the several documents referred to in this case, and the opinions 
which have been given by the Solicitor General and the Board’s, counsel, and also by 
the late Attorney and Solicitor General, and I own I feel considerable difficulty in 
forming an opinion which I can venture to offer to the Board, affecting so important 
an alteration in the existing system of administration of the Revenue laws, as appears 
to be in contemplation. 

“ On the best consideration which I have been enabled to apply to the question, 
it appears to me that the scheme suggested by the Solicitor General, of transferring 
the jurisdiction to the equity side of the court of Exchequer, is the most eligible; I 
would advise that the court should be empowered to decide, either, 

“ First, In a summary way on the petitions and affidavits ; or 

“ Secondly, By reference to their remembrancer, who should decide either upon 
affidavits, or depositions before himself, or on written depositions to be taken before 
the Commissioners in the country, to be named by the court, which Commissioners 
should examine publicly, and return the evidence to be decided on by the officer ; 
the decision of tlqe officer in that and all other cases, to be subject to an appeal td 
the court ; or, 

“ Thirdly, By directing an issue in any case where the court should think the 
intervention of a jury requisite. 

B 4 “In 
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lUMsmcriON “ . In this manner ic appears to me that an effectual and satisfactory system of 
- ly administering the Revenue laws might be attained. I own I should entertain con- 

siderable apprehensions of any plan which involved the necessity of uniformly sub- 
mitting to a jury, all cases in which the matters in question exceeded the value of 
too /. If such a system should once be resorted to, it might not be easy to depart 
from it, however inconvenient it might prove ; and I fear that much injury might 
arise to the collection of the Revenue, independently of the moral effect of exposing 
the juries to the temptation of deciding upon their oaths, under the influence of 
popular or interested feelings against the Crown’s rights. 

“ The labour too, I apprehend, would be far too great to be imposed on the 
judges at the assizes. Suppose 200 informations in the year, this would impose on 
the judges at each assize 1 6 trials of informations, many of them probably involving 
a very long examination. I have frequently known such causes last a week before 
Sub-commissioners ; and although the viva voce examination would be more expe- 
ditious, still I am satisfied the business could not be disposed of at the assizes. 

The Solicitor General’s plan of enabling the Puisne Barons to (Jecide, seems. to 
me to be a very good one ; but to afford the time for doing so, they should be relieved 
from the duties at present imposed on them, of deciding on references, on titles and 
on exceptions to answers, and other matters which in chancery are disposed of by a 
master ; it would in my opinion be right, that these and such matters should be 
disposed of by the remembrancer ; and that he should, for this and all such pur- 
poses, be armed with authority, similar to that of a Master in Chancery. 

“ The empowering the court of the Exchequer to make orders in a summary way, 
on the revenue petitions, would not be a novel or unprecedented measure. 

“ The courts of Chancery and Exchequer in England are authorized to make such 
orders in a summary way, on petitions complaining of abuses of charitable trusts ; 
and there are Irish Acts founded on a similar principle. 

“ Proceedings in Rem. will require a distinct provision. On a seizin* note bein* 
lodged with the collector, I would recommend, that if no claim should be lodged 
within a given time, the collector should be authorized to condemn the property 
seized, and to return such condemnation to the Exchequer; if the seizure should be 
disputed, then the question might be decided by two magistrates, with an appeal to 
the Exchequer ; and in all such cases either party should be at liberty, on filin* an 
affidavit that the matter in dispute is of the value of more than roo l. to have* the 
cause removed, in the first instance, into the Exchequer. 

“ I would recommend, that in all cases under 100/. the proceedings should be 
before two magistrates, with a power of appeal to the Exchequer. 0 

“ There should be a saving of the common law right of the Crown to proceed in all 
cases by information at the suit of the Attorney General ; and a right should be 
reserved of proceeding by information at the suit of an informer, when the Com- 
missioners think it expedient. 



, jurisdiction of the Sub-commissioners, and of the Commissioners of Appeal 

should be abolished after a certain day ; saving the right of the latter to determine 
all causes then actually depending before them ; and saving the right of the former 
m a similar manner, but giving the appeal in such pending causes to the Court of 
exchequer. 

The decision of the court of Exchequer in all cases to be final. 



™ “‘“T. J ^ f ' S m iV l unnecessar y for mo to remark on the draft of 
the bill now laid before me, which proceeds on a principle totally different from 
that suggested by the Solicitor General, and is exposed to the objections and incon- 
vemeneies which I hare stated, as attaching on the plan of proceeding before a 
JU ^ led^’ * MVe3 l K: Sob-commissioners and Commissioners of Appeals 



untouched. 



(signed) 



: W. C. Pktiht. 
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After mature deliberation on the several views of the subject which are taken in 
these opinions, we think it must be admitted, that although they vary in respect to 
some questions of arrangement and detail, they distinctly concur in the following 
fundamental points : — 

1st. That the existing system of Revenue jurisdiction is so defective in principle, 
and so injurious in operation, that it ought to be discontinued ; and that the courts 
by which it is administered should be superseded by some other jurisdiction, more 
consonant with the usual course of legal proceedings. 

2d. That the court of Exchequer, either on the law or equity side, should be the 
tribunal for the issue of process, and for the trial of all offences against the Revenue 
laws. 

3d. That for this purpose, the proceedings in that court should be so modified 
by Act of Parliament, as to admit of their being carried on by a process more sum- 
mary and less expensive than is practicable under the existing regulations. 

The concurrence of authorities so complete and satisfactory on the leading points 
of the question under consideration, have left little doubt on our mmds as to the 
foundation of the arrangement which we had to propose; and our attention has 
since been principally directed to some minor objects of modification and detail in 
the application of those leading principles. It occurred to us, that the resort to the 
equity side of the court of Exchequer, as recommended by the Solicitor General, 
might in practice be attended with inconvenience and delay, and we thought it 
more especially desirable that the instances of departure from common law pro- 
ceedings, should be strictly limited to the necessity which produced them ; on this 
subject we had repeated conferences with the law officers of the Crown, and the 
Board’s counsel; and we insert in the Appendix the examinations of Mr. Leslie 
Foster, and of the solicitors of both branches of the Revenue ; the examination 
of Mr. Leslie Foster was in part taken in the presence of Colonel Stewart, the 
Chairman of the Local Board of Customs, and we would beg particularly to call 
your Lordships attention to it as containing a full exposition of the views entertained 
by us, and of the grounds upon which our decision on this part of the subject has 
been formed. This decision your Lordships will observe, has led us 'to propose the, 
substitution of a civil bill process before the Barons of Exchequer or Judges of 
Assize, in lieu of the equity proceeding, which had been previously suggested ; and' 
although this process is not at present known in the administration of justice. in 
England, yet it has been so long established in Ireland, and the proceeding under 
it has been so universally admitted to be attended with advantage, (even when ad- 
ministered by an inferior court,) that we cannot hesitate to recommend its extension 
to the cases under consideration, as part of the proposed judicial arrangement. 

The substance of the plan which, in conformity with the views already stated, we 
have felt it our duty to recommend to your Lordships, is as follows : 

1st. That all cases of penalty and forfeiture under the Revenue laws in Ireland, 
with the exception only of proceedings for the lower class of penalties arising in the 
country districts, should be tried and - decided in the court of Exchequer. 

2d. That all cases in which it is sought to recover a penalty of 50/. and upwards, 
should be tried and decided in the court of Exchequer in Dublin. 

3d. That the Revenue Boards, with the advice of counsel, should have the power 
of directing whether the proceeding in the Exchequer shall be by information on 
the pleas side (so as to send the case to a jury,) or in the manner hereinafter pro- 
vided upon written evidence. 

4th. That the proceedings by information on the law side of the court, should be 
simplified and the expenses reduced, in the manner suggested by Mr. Leslie Foster, 
in his evidence and opinion. 

5th. That when the proceedings are to be conducted upon written evidence, the 
Barons should decide upon depositions taken upon oath, by Examiners, especially 
appointed for this purpose. That for such duty two Barristers (of not less than 
ten years standing) should be selected and constituted, to all intents, officers of 
the court of Exchequer, giving up all other business ; one or other of whom should 
periodically attend in the several districts, and should take all such examinations 
as may be necessary in the office of the Collector of the District, with the 
assistance of that officer and his clerk ; and that the Examiner shall be required, 
(after seeing that the evidence on the part of the prosecution and defence is duly 

C entered,) 
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REVENUE entered,) to put all such supplemental questions to the witnesses, as may appear to 
jurisdiction. ^ ^im necessar y f or ascertaining the real merits of the case. The deposition when 
” ' completed and duly certified, to be transmitted by the Examiner to the proper officer 

of the court of Exchequer. 

6th. That the deposition when so returned, should be submitted to counsel 
to advise on the course which it may be proper to take in regard to further pro- 
ceedings in the case. 

7th. That on the hearing of any case on such depositions, the court should have 
the power of directing an issue to be tried by a jury ; upon any question arising in 
the course of such proceeding, the verdict, to be returned in the usual way to the 
court directing the issue. 

8th. That in all cases of offences occuring within the district of Dublin, where 
the penalty to be recovered is less than 50/. the proceeding should be in the nature 
of civil bill, before a single Baron of the court of Exchequer at sittings. 

gth. That in all cases occurring beyond the Dublin District, in which the penalty 
to be recovered is less than 50 1 . the Board should direct the proceeding to take 
place before the J udge of Assize, under a summary process by civil bill. 

i oth. That in all cases of penalty, the Board after consulting counsel should at 
their discretion, direct the proceeding to be either for the whole or for any part of 
such penalty ; and that the amount for which they determine to proceed, should 
for all purposes of trial be considered as the penalty imposed by law. 

1 1 th. That all proceedings, in cases of seizure or forfeiture, where claims shall 
have been made in the manner prescribed by law, whether in Dublin or in the 
country, should be carried on in the court of Exchequer, such proceedings to be 
conducted according to the rules above proposed for proceeding in cases of the 
higher class of penalties ; and in the instances in which no claim shall be made within 
a time to be limited, the goods seized are to remain at the disposal of the Revenue 
Boards, without any judicial proceeding whatever. 

12th. That the English Act 57 Geo. 3, c. 18, shall be extended to Ireland, in 
order to provide the requisite facilities for enabling the court of Exchequer to 
perform this new duty. 

After the observations in the former part of this Report, and the several references 
already made to the Appendix, we think it unnecessary to enter into any additional 
explanation on the subject of the recommendations which we have offered, or in 
reference to the system of jurisdiction which it is proposed to introduce. We may 
be allowed, however, to repeat, that we have decided upon submitting them, after 
an anxious consideration of the whole subject to which they relate, in its various 
and complicated bearings ; and although we have not the presumption to expect, 
that so extensive a change in judicial proceedings can be adopted without being 
liable to partial inconvenience and some objection, or that technical difficulties may 
not arise in the execution of it, which we have been unable to foresee or obviate ; 
yet we are satisfied that what we propose, so far from being attended with any injury ■ 
to the existing establishments of the country, is rather calculated to avert a danger 
of serious and increasing magnitude, with which these institutions are threatened ; 
at the same time we have every reason to believe, that the administration of this 
branch of the law will be provided for in a manner as little objectionable as the 
peculiar character of it will admit. The reasons for our recommendation of 
the change proposed, are to be found in the objections which we have urged against 
the existing system, on moral and constitutional grounds. We have, however, 
a further inducement to it, in the consideration that it will lead to a material saving 
Appendix, of unnecessary expense. The bills of costs to which we have referred, and 
N"’ 9, 10, 11 & 12. which we are assured may be taken as examples of the minimum of the cost, under 
the present system of proceeding, in any case which is at all likely to occur, afford 
evidence of an unnecessary accumulation of official business and expense, equally 
objectionable, whether falling on those who institute, or those who are the objects of 
prosecution. From the statement, in Mr. Leslie Forster’s opinion, some estimate 
may be formed of the comparative expense of proceeding in the present mode, and 
in that which is proposed. We are not at present prepared with the materials upon 
which such a comparison may be accurately formed ; when, however, we take 
into consideration the expenses attending the whole of the present establishment of 
the court of Appeals, and other Revenue courts, with the constantly recurring 

claims 
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claims on the department, for allowances and extra charges to which they give revenue 
occasion ; and while we recollect that it is proposed to provide for the business of jurisd iction. 
these courts, by making the tribunals already in existence available, without any 
increase to their establishment, except by the appointment of the two Examiners to 
the court of Exchequer, we can have no doubt that the eventual saving to the 
public must be very considerable. 



In conclusion, we have to assure your Lordships, that we have not omitted to 
direct our attention, as well as that of the law officers with whom we have conferred, 
to the effect which the adoption of the plan in question may produce on the business 
of the court of Exchequer ; and we have every reason to believe, that any increase 
of business to that court, which may arise from the proposed transfer of jurisdiction, 
may be provided for in the manner pointed out, in the opinions of the Solicitor 
General and Mr. Leslie Foster, without occasioning any inconvenience or interrup- 
tion to the ordinary duties of the court. The distribution of business, and arrange- 
ment of the days of sitting as proposed in these opinions, appear to us well 
calculated to prevent the additional duty from being at all burthensome to those 
Judges, upon whom it will more particularly devolve. Comparing the amount 
of business at present assigned to the court of Exchequer in Ireland, with that which 
is discharged by the same court in England, we cannot permit ourselves to anticipate 
any objection, on the ground of increased labour ; and we can as little doubt the 
readiness of the Barons to co-operate in any measures calculated to improve the 
administration of the laws for the protection of the public Revenue, by bringing all 
cases arising under them into that court, which must undoubtedly be considered as 
the primary and constitutional tribunal for their decision. 



T. WALLACE. 


(t. s.) 


T. FRANKLAND LEWIS. 


(l. s.) 


W. J. LUSHINGTON. 


(l. s.) 


HENRY BERENS. 


(L. s.) 


R. W. HAY. 


(L. S.) 



Office of Inquiry into the Collection and 
Management of the Revenue, 

2ist May 1824. 
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APPENDIX. 



MINUTES OF EVIDENCE 

Taken before the Parliamentary Commissioners of Revenue Inquiry, 
at their Office in London. 

Appendix, N° 1. 

Examination of Edward Augustus Waller, Esquire, Solicitor of Customs, Dublin ; 
dated 17th November 1823. 

Y OU have no doubt turned your attention to the proposed alteration in the Revenue j^o j 

jurisdiction, and to the different modes which have been suggested; will you state what p ' 

are your views on those different modes? — One mode which has been proposed, is to carry some ' " a er ’ 

cases by civil bill before the judge of assize ; I happen to know a good deal on the subject of ^ 

those proceedings, having been register to one of the judges for a good many years; and '7 Nov. 1823. 
the civil bills triable at the assizes, in the first instance, and the appeals from the decisions 
of the assistant barristers, have generally been conducted with the greatest hurry and con- 
fusion, nearly at the close of the assizes, when there was but a few minutes left. I am 
certain, that in that hurried way, no proper or fair trial would be had, either for the Crown 
or for the Subject; it is applicable to little petty debts, as it can be had cheap, and any 
decision is better than expense; but I do not think it all applicable to a court of Revenue, 
unless it were taken up by the judges seriously, and they would give a certain portion of 
the time for it at each assizes ; sometimes of course there happens to be very little business ; 
but I am speaking generally of the assize business as I have seen it. 

Supposing that trie civil bills in Revenue cases were to be heard before the judges, if 
the number should not exceed eight or ten at any assize, do you think that would be too 
large a number? — I should apprehend that they must give some additional time, for it is 
additional to the business existing. I have heard of the average of nine or ten being 
struck, but I do not think it is a case for average ; in the inland counties the Customs 
Would not have a single one, but in the counties of Cork and Mayo, &c. there might be 
a great many. 

Do you see any objection to offences of this class being tried before an assistant barrister, 
by civil bill process' 1 — Certainly not; I think there is this advantage, that it is an 
existing tribunal, which is always preferable 10 creating a new one. I think the assistant 
barrister (not the justices) should have the power of calling a jury where he thinks it 
necessary. 

Where would be the objection to permitting the Revenue Boards to carry the offences 
against the Revenue, to the barrister at the quarter sessions by civil bill, and the judge by 
civil bill, letting them have recourse to either, as they thought fit? — I can see no objection, 
provided the discretion is as we must suppose it will be, exercised fairly; but it might be 
open to a very unfair exercise of power, for instance, postponing a man to the assizes in 
the case of a seizure, or in case of a penalty hanging over him, when the assistant barrister 
might sit the next week and dispose of it; at the same time I cannot suppose that power 
will be exercised improperly. 

In the case of a process of this sort being had before an assistant barrister by civil bill, do 
you think it would be desirable to allow an appeal; and if so, under what circumstances? — 

I think an appeal to the judge of assize, as in all cases of civil bill. 

Would it be proper to allow of an appeal from the judge of assize, if the case were taken 
before him in the first instance? — I should think not; when they did entertain civil bills 
in the first instance there was no appeal from that decision. 

Do you think it would be necessary to limit the amount of penalty which might be sued 
for in either of those modes? — I should leave that discretionary with the Board, for though 
the penalty may, in some instances, be very large, (as, for instance, I have known a man 
who was not worth 20 1 . sued for a penalty amounting to several hundreds) we never could 
levy more than a very small amount, and therefore I would leave that discretionary. I 
have known a man in a cabin have five hundred pounds worth of tobacco seized, which he 
was harbouring for the real smugglers; the penalty for that was 1,500/.; we could not 
punish that man for more than he was worth, that would be a fair case on which to exercise 
discretion. 

For offences which occur out of Dublin, in which it is necessary to sue for the highest 
amount of penalty, before what tribunal do you think it most desirable to carry it? — The 
proceeding the solicitor general suggests, is, to file an information in the Exchequer, of the 
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i- nature of an equity bill, to which the defendant would answer, and if either party wished to 

E. A. Waller, Esq. sue out a commission for the examination of witnesses, that they might do so. I cannot 

' contemplate a case in which that would not be the case, for the defendant would not admit 

17 Nov. 1823. facts alleged against him, if it was to subject him to penalty and forfeiture, and the 

Crown would therefore be obliged always to have recourse to the examination of witnesses • 
on the contrary, the court might not be satisfied, and they have power to direct a commission 
to issue. I think that would always be the case, and it would then go to the collector to 
examine witnesses, under restrictions that would cause much more delay than the present 
very tedious mode of revenue trials, for he would have to take down all the evidence, and 
he would not be able to reject any irrelevant matter ; for the plan proposes, that he shall 
receive all the evidence tendered, and instead of rejecting that which in his opiuion is 
illegal, or has nothing to do with the case, he shall take the whole and transmit it for the 
opinion of the court of Exchequer. I think this proceeding would be almost interminable 
from the quantity of evidence I have seen offered on a revenue trial. 

If the arrangements proposed were adopted, of giving the Crown the right of proceeding 
according to the circumstances, before the magistrates, before the assistant barristers, with 
a power of appeal to a judge, or in the first instance, before the judge at the assizes, the 
judge or the Revenue Board having the power of calling for a jury, in case it should be 
thought necessary; would it be necessary to have any other jurisdiction for offences com- 
mitted in the country ; and if so, could use be made of the Exchequer court in Dublin ? — 
The equity jurisdiction as proposed, certainly has reference to seizures and to penalties in- 
curred in the out-ports, but has no reference to any of the jurisdictions which have been 
just named. 

Why would not those which have been named, be sufficient for the disposal of any 
qffences which may arise out of Dublin, be their magnitude what they might ? — I can see 
no reason why every case might not be tried before a judge at Nisi Prius, it being impe- 
rative upon him to have a jury. In Mr. Forster’s plan, he reserves a power to change 
the ventie in all cases ; if the juries were to be depended on fully, l would say, that was the 
best plan; but the mixture of an equity suit with a revenue tribunal, would take up 
the collectors entirely from the regular business of their department. I do not see how the 
collectors could act ; there is an objection also to the assizes as the only plan, in case of 
the seizure of a ship, a vessel worth 50,000/. might be detained six months. 

Would it not be better in that case, to bring the suit up to Dublin ? — It would be much 
better for the Crown ; but it would be putting the defendant to great expense in bringing 
up the witnesses. 

Do the present sub-commissioners determine cases to that amount ?— Yes ; it is a juris- 
diction to an unlimited extent. 



May other persons than Revenue officers be sub-commissioners? — Yes ; it is not necessary 
that they should be Revenue officers; barristers might be appointed ; the officers understand 
the Revenue regulations best. 

Supposing the jurisdiction of the sub-commissioners were to be abolished, what in your 
view would be the best mode of disposing of offences incurred in the country, for which 
the penalties were very large ? — I certainly think by information in the Exchequer, accord- 
ing to the existing jurisdiction ; modifying it as to expense, if possible. 

Would it not be very severe upon the parties, to compel them to bring the case up to 
Dublin ? — Certainly ; but I give that opinion only with reference to the other proposed 
tribunals ; and not being able to give an opinion on any one which could be safely sub- 
stituted for it. 

Would it not be as safe to try a case of this importance before an assistant barrister, as 
before the present tribunal of the sub-commissioners ? — The objection to that would be, 
that it was a trial before an individual ; he might have the power of calling in a jury ; but 
I do not think lie could rely perfectly on the juries, in the maritime counties of Ireland ; 
and therefore it would be relying on the judgment of an individual unacquainted with 
Revenue law and practice. 

Suppose the venue were changed, and it were carried into an adjoining county, would 
that be so troublesome as carrying it to Dublin? — No; the county town might be as near 
or nearer than the county town of the county where the offence was actually committed. 

Would it be attended with advantage? — Certainly ; it would enable the Crown to Select 
a county where they had a chance of an impartial jury. 

It has been proposed in cases within the city of Dublin, and where there are smail penal- 
ties, that they should be heard before the police magistrates; would that be subject to any 
inconvenience ? I think the police magistrates of Dublin would be a most excellent 
tribunal for cases of that description ; in the first place, one of them at each office is a 
barrister, and the present are all men disinterested in Revenue cases and above suspicion ; 
and 1 trust it will always be so. 

In cases within Dublin to which the larger penalties attach, it has been proposed to 
facilitate the proceedings before the court of Exchequer, rendering the law proceedings as 
cheap as they can be, and to give an option of those cases being heard before a jury ; it 
has been thought there should be some alternative, and the plan has been proposed of trying 
$!L'£? s 51 . u R on . e s Me of the Exchequer ; what is your opinion upon that alteration? 
—I think the proceedings in the plea side of the Exchequer, could have but one possible 
objection ; that is the trusting to a jury ; that objection 1 think, will hot so much apply to 
Dublin as to other parts of Ireland ; indeed, I should say, that it would be almost an unfair 
objection to make to the juries of Dublin ; -they are not in any way directly interested in 



Printed image digitised by the University of Southampton Library Digitisation Unit 



INQUIRY INTO THE REVENUE ARISING IN IRELAND; 8tc. 25 

smuggling ; and if they were objected to, it must be on a general disinclination to find for 
the Crown ; but I could not make any such objection ; I think the equity jurisdiction, (when 
I differ with persons so much more competent, I would speak with diffidence) but I think 
it would be attended with most enormous expense and delay in every case; there would be 
a reference to the collector to examine witnesses, and that will cause incalculable delay and 
consequently expense ; aud there would be the equity suit also. 

It has occurred that it would be possible to apply the same mode of proceeding to the 
court of Exchequer, namely, that of deciding by the process of civil bill, would it be 
possible the cases should be decided by the judges of the Exchequer, on viva voce testimony, 
giving their judgment upon the case ? — I see nothing at all either impossible or the least 
difficult in that, provided the Barons of the Exchequer, who l think ought to be consulted 
upon a case of that kind, will be satisfied with that mode of trial ; I think the four Barons 
of tlie Exchequer much more competent to decide a case than any jury they could call ; 
but where there is a contrariety of evidence they might feel unwilling to undertake it. 

Is it not precisely the same duty which the judges and the assistant barristers have to 
perform, when there is a proceeding by civil bill ?— Yes ; but where there is a contrariety 
of evidence they always impannel a jury. 

Would it not be possible to give to the court of Exchequer the same power? — I think 
there is nothing at all impossible or improper in it ; 1 think it would be a very proper power 
to intrust with them. 

Would not this provide a safe and economical mode of proceeding? — I think it would ; 
it would lessen the expense of a proceeding in the court of Exchequer, when they may 
decide without the intervention of a jury. 

And in that case, deciding on viva voce testimony ? — Yes, I believe so; the Exchequer 
jurisdiction has been unused now i'or nearly a century. 

You do. not feel that there is any objection to leaving the minor causes in the country to 
be disposed of before the magistrates and assistant barristers, by civil bill, or a judge by 
civil bill, admitting an appeal from the magistrate or the assistant barrister to a judge j and 
there being no appeal from the judge? — Just so. 

The minor class of offences in Dublin, there appears to be no objection to disposing of 
before' the magistrates, you think that with respect to the higher class, the most desirable 
way would be to open the law side of the court of Exchequer as much as possible, and to 
give to the Revenue department the power of carrying any cause that they thought fit, 
before the law side of the court of Exchequer? — I do. 

But supposing they should not like to trust a case to a jury, that they should have the 
power of going before the Barons of the Exchequer, not by a course of equity proceedings, 
but by a course founded on the mode of civil bill proceeding; and that the Barons should, 
if they thought fit, direct a jury to be impannelled ? — Just so. 

TV hat course do you think would be the most desirable, with respect to the more impor- 
tant cases arising in the country ? — That is the case of the greatest difficulty ; and however 
preferable the judgment of the assistant barrister might be to that of our sub-commissioners 

t enerally, I do not think in Revenue cases that would be so, and I see no alternative but the 
ringing those cases to the court of Exchequer in Dublin, and trying them there. 

Would you make that peremptory, or leave it optional, that they might try it before the 
country tribunals, if they chose ? — I would leave it optional to proceed before the judges 1 
<j>f assize, if they choose. 

With what limitation of penalty t—, 100I. 

If they chose to proceed for a less penalty than too/, you would leave it open to proceed 
before the minor tribunals? — Yes, there might be a power given to the Board to sue for 
a reduced penalty ; but it would be mitigating before the trial, instead of afterwards; the 
objection to that is, that it is mitigating before the offence is known, instead of afterwards; 
1 would always give the subject the power of selecting the Exchequer jurisdiction, but not 
of selecting the minor tribunals; if it is not a settled point that the present jurisdiction is to 
beaboiished, but if there is any idea whether it might be improved and might, subject to that 
improvement, continue, it may be proper that I should mention, that I proposed a plan to 
the Board some time ago, for improving the present jurisdiction; l never thought of bring- 
ing it forwards, because 1 understood it was entirely abandoned ; I do not mean to express 
pn opinion that it ought to be continued, but l suggested that when any offence waS 
alleged to be detected, the officer should send up a statement on oath, of all the facts of 
t|re case, that the Board should act as a grand jury, and exercise their judgment whether 
jt was a case to be brought to trial or not; that would be like a grand jury acting on ^wim 
testimony ; if they thought proper to bring the case to trial, they should send it to a court 
of sub-commissioners of the higher class of officers ; but not taking in any one connected 
with the district in which the offence was committed, which is in fact now very much 
practised, for they always send strange officers ; that these officers should have the power 
taken from them of making seizures ; and probably some addition for their trouble of sitting 
as .sub-edmmissionfers, that would not still make it a constitutional tribunal, but would 
I think do away a great many objections to the tribunal ; and with that view the commis- 
sioners should appoint sub-commissioners in Dublin, who should determine the cases ; at 
present a trial is Ordered on the unsworn statement of the officer, that such and such facts 
occurred ; and we have frequently found on going down to trial, that the officer's statement 
on oath was very different indeed from that which he had made without oath ; in some 
instances men have been put unfairly on their trial, in conseguence of the statement we have 
received, not one half of which the officer wbuld substantiate when he came to the trial ; 
340. D the 
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N° 1. the sub-commissioners, it may be recollected, are under the control first of the Commis- 
E. A. Waller, Esq sioners of Appeal, secondly of the Commissioners of Customs, and thirdly of the Lords 
/ of the Treasury. 

17 Nov. 1823. The objection to the bringing cases up from the country to the Exchequer, would be 
the increase of expense? — Yes ; the only way to relieve the subject from that, would be 
the removal of the stamp duties from these proceedings ; they have no stamp duties at 
present before the sub-commissioners ; but this would attach also to the proceedings before 
the judges of assize ; it may be a question indeed, whether offenders against the Revenue 
laws, are that favoured class of persons that the stamp duties ought to be taken off in then- 
favour ; in case of the Barons chusing to have a jury, I think that the officers of the Crown 
ought to have an unlimited power of putting by any persons they think fit; if a power was 
given to the court of Exchequer, I think it may be desirable to call it by some other name 
than that of civil bill. 

E. A. Walter. 



Appendix, N B 2. 

Examination of John Edwards, Esquire, Solicitor of Excise, Dublin ; 
dated 6th November 1823. 

N * *• IN die course of your duties connected with the Excise, have you had occasion to make 

J. Edwards, Esq. much observation upon what is called the Revenue jurisdiction, and the mode in which 
v ^ _ / offences against the Revenue laws are brought to trial ? — l have. 

6 Nov. 1823. , j” ^ 0Ur ex P er ! ence of the trials that take place before the sub-commissioners, have you 

had reason to think that that is an objectionable tribunal ?— I never, in my experience, saw 
any thing improper in the conduct of the sub-commissioners ; there is no question, but in 
principle, it is a bad tribunal. 

Is there a power now existing by law, of carrying offences before the magistrates of the 
county ? — In some cases. 

In what cases ? — Under the Licence Act, and in cases under the Paper Stainers Act, and 
the Distillery Act, and the Malt Act, for small penalties ; the magistrates jurisdiction goes 
so far as 50/. under the Licence Act, for exercising trades without licence. 

Is it a case of common occurrence, that informations are laid before magistrates ? No 

it is not ; that is very seldom done. 

Have you reason to believe that they would act fairly if you did appeal to them? It 

has not been the habit; in 1805 the power was first given to them. 

Did you ever know any Revenue case taken before a magistrate? — Cases of people 
selling without licences are occasionally taken before the magistrates. 

Can you say whether the decisions are such as to be satisfactory to the Revenue depart- 
ment . — I have never heard of any decision that was not satisfactory. 

Are you of opinion, that for offences to which the lower class of penalties are applied 
the power of the magistrates may be had recourse to, oftener than at present takes place! 
with advantage to the public ?— At present it might be dangerous to entrust the magistrates 
with large powers on the Revenue occasions; they have not the intelligence which would 
enable them to decide. There are some cases where very nice points may arise, in Excise 
cases especially. 

You are conversant with the bills that were prepared in the course of the last session, 
in order to be submitted to Parliament?— I was not concerned in the preparation ; I was in 
London, on Excise business, at the time; but I have read the bill. 

In case of the jurisdiction of the sub-commissioners being abandoned, and the appeal 
to the magistrates not being in all cases safe, as you have stated; what alternative would 
it be the most desirable in your opinion to have recourse to, in cases where small penalties 
are applied, and which occur out of Dublin ? — That is a difficult question to answer ; I do 
not know what to propose; there are a variety of opinions on the subject. 1 am not aware 
whether there could be a local court established. 

An ambulatory court, or a permanent one?— -Ambulatory. 

In the nature of Revenue judges moving about?— Yes, something like the Insolvent 
lfebtors court ; under the present law, it is not necessary that the sub-commissioners should 
* )e ^ evenue officers ; it is competent to appoint any persons whatever. 

By whom are they now appointed ?— By the Lord Lieutenant, and the Board* 

Do you think that it would be possible to carry offences of this class to the quarter 
sessions, and to have them heard before the assistant barrister, by a process that is known 
by the name of civil bill? — It would, certainly. 

In that case, in what way would it be desirable that the prosecution should be maintained, 
as the Revenue counsel would not attend the quarter sessions ?— It would be necessary to 
have some professional person attend for the Excise. 

Are there always barristers at those quarter sessions? — I am not certain. 

Persons who might be trusted to manage those cases ? — I really cannot tell ; I am not at 
all conversant with the business of the quarter sessions. 

Would cases of this class be so intricate as to make it difficult for persons to prepare 
themselves, unless they were so occupied with the study of the Revenue law as the Board’s 
counsel are? — I do not know that they would. 

Do 
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